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LABOR LAw-NATIONALLABOR RELATIONsAcT-ELECTIONS - WHAT
CONSTITUTES A MAJORITY - Three mills, all under the.same management
and represented by the same bargaining agents, were ordered by the National
Labor Relations Board to desist from refusing to bargain with the Textile
Workers' Organizing Committee. On application by the board to the court
for a decree enforcing the order, the company claimed that the committee was
not the lawful bargaining agency at the material dates. The T. W. 0. C. had
been certified by the board after an election in which a majority of the employees voted and a bare majority of these voted for the committee. In no
instance were those voting for the committee a majority of the employees in
the appropriate unit. Held, that since there is no express provision in the National
Labor Relations Act as to what kind of a majority should control the result of
such an election, the general rule should be applied: if a majority of the total
number of eligible employees vote, those who do not vote will be considered
to assent to the will of the majority of those who do. National Labor Relations
Board v. Whittier Mills Co., (C. C. A. 5th, 1940) I I I F. (2d) 474.
Although the principle of majority rule is firmly imbedded in our constitutional democracy, no little doubt exists as to the precise meaning of the word
"majority." The instant case presents the first authoritative definition of the
term as it is used in the National Labor Relations Act. In reaching its decision
the court relied upon several leading cases decided by the Supreme Court of the
United States involving political elections.1 Although these cases have been
given great weight by many state courts, there is still a considerable split of
authority among the states as to whether the required number of voters relates
to the number of eligible voters or only to those voting in the particular election.2

1 County of Cass v. Johnston, 95 U. S. 360 (1877); Carroll County v. Smith,
U. S. 556, 4 S. Ct. 539 (1883); St. Joseph Township v. Rogers, 16 Wall. (83
U.S.) 644 (1872).
2 Holding that a majority of the qualified voters must vote in order to carry the
proposition: Vance v. Austell, 45 Ark. 400 (1885); Clayton v. Hill City, I I I Kan.
595, 207 P. 770 (1922), drawing a distinction between the use of the words "qualified voters" and "voters" in the statutes; Hobgood v. Police Jury of Catahoula Parish,
147 La. 279, 84 So. 656 (1920); State ex rel. Dobbins v. Sutterfield, 54 Mo. 391
(1873); School District No. 3 v. Oellien, 209 Mo. 464, 108 S. W. 529 (1907);
State ex rel. Jones v. Commissioners of Lancaster County, 6 Neb. 474 (1877); Williams v. County Commissioners and Board of Education of Polk County, 176 N. C.
554, 97 S. E. 478 (1918); Braden v. Stumph, 16 Lea (84 Tenn.) 581 (1886); State
ex rel. Blair v. Brooks, 17 Wyo. 344, 99 P. 874 (1908). Holding a majority of those
who vote sufficient to carry the election: Southington v. Southington Water Co., So
Conn. 646, 69 A. 1023 (1908); Bell v. City of Ocala, 62 Fla. 431, 56 So. 683
(1911); Holcomb v. Davis, 56 Ill. 413 (1870); Taylor v. McFadden, 84 Iowa 262,
50 N. W. 1070 (1892); Taylor v. Taylor, IO Minn. 107 (1865); Davy v. McNeill,

III

RECENT DECISIONS

The first case in the labor field involving the requirement of a majority vote to
elect representatives arose under the Railway Labor Act 3 and apparently
adopted the rule laid down by the latter group of cases. 4 For the first few months
of the National Labor Relations Board's existence, representatives in order to be
certified had to secure the vote of a majority of the employees eligible to vote. 5
Shortly thereafter, this interpretation was changed to permit certification of the
representative securing a majority of the votes cast where the total number of
votes was at least equal to a majority of the employees in the appropriate unit. 6
Within a few months the board liberalized its position still further and certified
a representative elected by a majority of those voting in an election participated
in by considerably less than a majority of the eligible employees.7 The board
reached its decision after an extended consideration of the whole matter and
based the result largely upon the decision of the circuit court of appeals in Virginian Ry. v. System Federation No. 40. 8 Although the decision in that case 9
would not seem to be very strong authority for the board's position, a recent
31 N. M. 7, 240 P. 482 (1925); Smith v. Proctor, 130 N. Y. 319, 29 N. E. 312
(1891); Harrison v. Barksdale, 127 Va. 180, 102 S. E. 789 (1920); Sanford v.
Prentice, 28 Wis. 358 (1871), also drawing the distinction between the use of the
words "qualified" and "legal voters" in the statute. See also 2 CooLEY, CoNSTITUTIONAL
L1MITAT10Ns, 8th ed., 1349, note l (1927).
8
44 Stat. L. 577 (1926), as amended by 48 Stat. L. 1185 (1934), 45 U. S. C.
(1935), § 151 ff.
4 Virginian Ry. v. System Federation No. 40, Ry. Employees Dept. of American
Federation of Labor, 300 U. S. 515, 57 S. Ct. 592 (1936), followed in Association
of Clerical Employees of Atchison, T. & S. F. Ry. System v. Brotherhood of Railway
and Steamship Clerks, (C. C. A. 7th, 1936) 85 F. (2d) 152, and Nashville, C. & St.
L. Ry. v. Railway Employees' Dept. of American Federation of Labor, (C. C. A. 6th,
1937) 93 F. (2d) 340.
5
In the Matter of Chrysler Corp., 1 N. L. R. B. 164 (1936), where certification
was refused because only 125 ballots out of a possible 700 were cast.
6 In the Matter of the Associated Press, l N. L. R. B. 686 (1936), followed in
In the Matter of American-Hawaiian Steamship Co., 2 N. L. R. B. 424 (1936), and
in many other board decisions. It seems t; be clearly settled, particularly on the
authority of the principal case, that a minority election will be valid if a majority of
the eligible employees participate therein. See also Rice, "The Determination of Employee Representatives," 5 LAw & CoNTEM. PROB. 188 (1938).
1 In the Matter of R. C. A. Mfg. Co., 2 N. L. R. ;B. 159 (1936). The total
number of employees eligible to vote was 9752. Out of this number only 3163 participated in the election. This case was followed in In the Matter of Charles Cushman
Shoe Co., 2 N. L. R. B. 1015 (1937). For more detailed discussion of this evolution
see RosENFARB, THE NATIONAL LABOR PoucY AND How IT WoRKs 224-235 (1940).
The addition to the ballot of a nega~ive option by action of the board in 1937 removes
the most valid objection to this interpretation, since it was impossible before that time
to vote against one representative without voting for the other. Rice, "The Determination of Employee Representatives," 5 LAW & CoNTEM. PRoB. 188 at 220 (1938).
8
(C. C. A. 4th, 1936) 84 F. (2d) 641.
9
See note 8, supra, and System Federation No. 40, Ry. Employees Dept. of the
Amer. Fed. of Labor v. Virginian Ry., (D. C. Va. 1935) II F. Supp. 621. The court
held that in two instances there was no valid election since less than a majority of the
eligible employees had participated. No appeal was taken from this part of the order.
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case has held that it is supported to the extent that a minority election may result
in a valid certification when it can be shown that the employer, by some unlawful
conduct, interfered with the right of his employees to vote.10 Approached as an
original proposition, there would seem to be valid grounds for distinguishing
the majority vote required to elect representatives under the National Labor
Relations Act from the vote required in political elections. In the latter type of
case, the general rule is a matter of convenience in view of the difficulty involved in determining the exact number of qualified voters in the election district, the possibility that many of them may be absent from the district when
the election is held, and the extremely practical difficulty involved in getting the
voters to the polls. Since labor elections are often held at the place of employment, and always at some place easily accessible to the employees during working
hours, and experience has shown that the percentage of participation is exceptionally high,11 most of these practical difficulties would seem to be eliminated.
These factors have probably been instrumental in leading the courts, as in the
principal case, to intimate that for a valid certification, those who participate
in the election must constitute a majority of the eligible voters.12

Charles D. Johnson

10 New York Handkerchief Mfg. Go. v. National Labor Relations Board, (C. C.
A. 7th, 1940) II4 F. (2d) 144, cert. denied, (U.S. 1940) 61 S. Ct. 170. In view
of the high percentage of participation in most labor elections, it would seem that
there is a fair inference of coercion from some source if only a minority of the eligible
employees participate in the election. In 1935-1936, more than So per cent of the
eligible employees voted and in 1936-1937, more than 90 per cent.
11 Note 10, supra.
12 Principal case, I l l F. (2d) 474 at 477: "The general rule ... is that voters
who could have voted in a formal election but do not are considered to assent to the
V)"ill of the majority of those who do vote; so that if those who do vote make up a
majority of all, the will of all is e)q,ressed by the majority of those who vote." A certification based upon a minority election is made valid under several state labor relations acts either by express provision in the statute or by rules promulgated by the state
labor relations boards. 30 N. Y. Consol. Laws (McKinney, 1940), § 705: "or by the
majority of the employees voting in an election conducted pursuant to this section...•"
Pennsylvania Labor Relations Board, rule X, § IO [ C. C. H. LABOR LAW SERVICE,
1f II,902. IO ( 1939)]: "In all elections a majority of the votes cast shall determine the
representative. . . ." Wis. Stat. ( I 93 9), § II I .o 5: "Representatives chosen • . . by
a majority of the employees voting. . . ."

